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I. REQUEST 
 

The applicant is requesting a variance from the Box Elder County Road Standards.  
Specifically road section #1 for “minimum residential access, private road and private 
driveway (serving 1 or 2 lots) for driveways over 150 feet long”. 
 
From the applicant: 
It is my desire to construct a single-family dwelling on parcel 04-034-0028, which is 
currently accessed from State Road 38 via a 33' x 812' long private easement on parcel 
04-024-0023.  Currently the same easement services two other residences (04-034-0024 
& 04-034-0020). There is a third residence (04-034-0023) directly abutting State Road 
38, which uses the easement, but which has access directly off State Road 38. I have 
been informed by County Planners that all three residences are counted for purposes of 
determining the required easement width and quality of road. Although I dispute the 
number of valid residences having a right to use the easement, I seek a variance to 
resolve the issue, allowing me to use a minimum 30' gravel base private roadway for 
residential access. 

 
II. BACKGROUND 
 

1. Project Location 
 
The property is located at 4583 North Hwy 38 in the Harper Ward area of 
unincorporated Box Elder County. 

 
2. Surrounding Land Use and Zoning 

 
Direction           Land Use   Zoning 
North  Rural Residential/Agriculture   RR-5 
South  Rural Residential    RR-5 



East   Rural Residential    RR-5 
West  Agriculture     RR-5 
 
3.  Project Description 

 
The applicant’s property is currently zoned RR-5 (Rural Residential 5 acre).  The 
applicant’s parcel is 27.47 acres in size.  The parcel is currently used for agriculture with 
some pasture, fencing, and an ag building.  The parcel is approximately 800 feet down 
the private drive, which is currently being used by two existing homeowners.  The 
applicant has a 33-foot access easement, which is not of sufficient width to construct 
road section #3 to his property.  He would need to acquire an additional 27 feet of 
easement in order to meet road section #3. 

 
III. COUNTY CODE 
 

Section 5-1-340. Minimum Road Standards. 
 

 
 

 



 
 
IV. APPROVAL STANDARDS REVIEW 
 

Box Elder County Land Use Management & Development Code section 2-2-130(E) 
outlines the following standards for review for variances.  

 
1. The Hearing Officer may grant a variance only if: 

a. Literal enforcement of this Code would cause an unreasonable 
hardship for the applicant that is not necessary to carry out the 
general purpose of this Code; 

b. There are special circumstances attached to the property that do 
not generally apply to other properties in the same zoning district; 

c. Granting the variance is essential to the enjoyment of a substantial 
property right possessed by other property in the same zoning 
district; 

d. The variance will not substantially affect the General Plan and will 
not be contrary to the public interest; and 

e. The spirit of this Code is observed and substantial justice done. 
 

2. The Hearing Officer may find an unreasonable hardship exists only if the 
alleged hardship is located on or associated with the property for which the 
variance is sought and comes from circumstances peculiar to the property, 
not from conditions that are general to the neighborhood. The Hearing 
Officer may not find an unreasonable hardship exists if the hardship is self-
imposed or economic. 

 
3. The Hearing Officer may find that special circumstances are attached to the 

property exist only if the special circumstances relate to the hardship 
complained of and deprive the property of privileges granted to other 
properties in the same zoning district. 

 
4. An applicant shall bear the burden of proving that all of the conditions 

justifying a variance have been met. 
 

5. A use variance may not be granted. 
 

6. In granting a variance, the Hearing Officer may impose additional 
requirements on an applicant that will mitigate any harmful effects of the 
variance, or serve the purpose of the standard or requirement that is waived 
or modified. 

 



7. A variance more restrictive than that requested by an applicant may be 
authorized when the record supports the applicant's right to some relief, but 
not to the extent requested. 

 
V. APPLICANT RESPONSES – 5 criteria that must be met to grant a variance. 

 
1. Literal enforcement of this Code would cause an unreasonable hardship for the 

applicant that is not necessary to carry out the general purpose of this Code; 
Applicant Response: 
Literal enforcement of the provisions of the Box Elder County Land Use 
Management & Development Code5-1-340 would cause me an unreasonable 
hardship, because it prevents me from ever using my real property for its best 
use. I would be unable to ever construct a residence on the parcel because my 
easement is only 33' wide, not the required 60'. Moreover, the requirement to 
construct a paved roadway upon the easement is an unreasonable hardship and 
unnecessary for this area. I already use the easement in question to access my 
real property parcel, so there would be little to no increase of traffic on the 
private easement. Moreover, this area is still primarily used for agriculture and 
lot sizes are large (5 acres or larger). My property's unique characteristics, size 
and location necessitate access via the 33' easement from Highway 38. Other 
landowners in the area surrounding the easement have been permitted to 
construct residences resulting in an increased burden upon my parcel as I seek 
to construct a residence. My parcel of property is the only parcel using this 
easement that is without a residence constructed upon it. This hardship is not 
self-imposed because the condition created was in existence for several decades 
and was only caused when abutting landowners begin constructing their own 
residences and the code changed to require larger improved and paved 
easements. It should be noted that parcel no. 04-034-0024 owns a separate 33' 
easement directly south of the existing easement roadway. (Entry # 190148). 
This 33' is mostly landscaped and unused as a roadway, but it is a valid 
easement and usable to access that parcel separate from the easement I use to 
access my parcel. Thus the number of homes required to use the same 
easement as I use reduces 1 (parcel 04-034-0020). 
 

2. There are special circumstances attached to the property that do not generally 
apply to other properties in the same zoning district; 

Applicant Response: 
My parcel of property has no frontage on a public roadway, but is accessible 
only through the 33' common easement. This property is currently zoned as RR-
5, yet cannot be utilized as residential without the requested variance. Thus the 
variance is consistent with the intended use of my parcel. This property is also 
abutted to parcel 04-034-0029 which contains large ponds of stored water 
making any access from the NE corner impracticable, at best, even if I could 
secure a right of way or easement through another's property. 
 



3. Granting the variance is essential to the enjoyment of a substantial property right 
possessed by other property in the same zoning district; 

Applicant Response: 
Other similarly situated and zoned real property parcels have constructed 
residences located upon them and are able to peaceably enjoy the use of their 
parcels as residential parcels. Furthermore, other parcels in the area enjoy 
construction of sheds, outbuildings, barns, and similar incidental structures to 
their residences. Unless the variance is granted, I am unable to maintain the 
rural atmosphere of a gravel roadway nor construct a residence on my real 
property parcel. A paved road is not akin to a rural atmosphere for this area. 
Furthermore, paving the road would likely cause needless drainage issues for 
run off water, increasing the likelihood of flooding. Complicating the problem is 
that there are no known accessible public drains in this area that could be 
utilized to drain water from a paved roadway. This variance is necessary to 
insure that I can enjoy the same rural residential property rights as my 
neighbors, include parcel nos. 04-034-0020, 04-034-0024, 04-034-013, 04-034-
0023, 04-034-0030, and 04-034-0029.). 

 
4. The variance will not substantially affect the General Plan and will not be contrary 

to the public interest; and 
Applicant Response: 
First, preserving relatively rural residential views free from dense development 
services a public interest. This property is zoned RR-5, yet cannot be used for 
residential purposes under the current state of laws. Second, a proposed special 
exception will promote the public health, safety and welfare if granting the 
exception will contribute to the orderly development of the county as a whole. 
Patterson v. Utah County Bd of Adjustment, 893 P.2d 602 (Ut Ct App 1995). 
Granting my variance request contributes to the orderly development of the 
county as a whole because it promotes the best use of property, maintains a 
rural lifestyle, does not create unnecessary drainage problems, allows a 
residence to be constructed, and provides stability for continued property use. 
Third, increased tax assessment from the construction of a residence on my 
property is in the public interest because it increases available tax revenue for 
public expenditures. My request is based upon substantial evidence showing the 
variance is needed and not contrary to public interest. Lastly, it should not be 
overlooked that the roadway is private, not a public right of way, so the interest 
the public has in the easement roadway is lower than a public thoroughfare. 

 
5. The spirit of this Code is observed and substantial justice done.   

Applicant Response: 
My property parcel is already using the easement, so there is no greater burden 
on the easement if the variance is granted. The spirit of the zoning ordinance is 
observed with the proposed variance because the zoned RR-5 parcel may be 
useable as a residence, rather than strictly as agricultural use. Moreover, Box 
Elder County Land Use Code states that "the purpose of providing a rural 
residential district are to promote and preserve in appropriate areas conditions 
favorable to large-lot family life; to maintain a rural atmosphere, to provide for 
the keeping of limited numbers of animals and fowl and to reduce requirements 



for public utilities, services and infrastructure." See 3-1-020)C). My parcel is 
27.47 acres, which is much larger than the 5 acre minimum size, and 
accomplishes all these purposes. Substantial justice is accomplished to all 
parties by granting the variance because it allows the property owner to use his 
property for residential purposes consistent with the zoning, comports to the 
spirit of the applicable zoning/land use code because it provides for a durable 
roadway consistent with the rural environment and reducing requirements for 
infrastructure, and it favors the public through increased tax revenue and an 
orderly development of real property while preserving a rural atmosphere. 

  
ADDITIONAL INFORMATION 
 

• Attached below is aerial imagery of the parcel requesting the variance, the 
easement/road, and adjacent properties. 

• Also attached is a survey of the area, a site layout with easement information, 
and ownership deeds with easement information. 

 
Please contact Scott Lyons at 435-734-3316 if you have any questions. 
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